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DIGEST: 

Where protesters f a i l  t o  submi t  b i d s  b e f o r e  
t h e  s c h e d u l e d  b i d  opening  d a t e  because  of 
i n c o r r e c t  o r a l  a s s u r a n c e s  g i v e n  by a con- 
t r ac t  s p e c i a l i s t  t h a t  t h e  s o l i c i t a t i o n  would 
be amended and t h a t  t h e  b i d  open ing  d a t e  
e x t e n d e d ,  f a c t  t h a t  b i d  open ing  is n o t  
ex tended  d o e s  n o t  r e q u i r e  r e s o l i c i t a t i o n  
where t h e r e  is no e v i d e n c e  of a c o n s c i o u s  or 

* 

d e l i b e r a t e  e f f o r t  t o  e x c l u d e  t h e  protesters 
from p a r t i c i p a t i n g  i n  t h e  c o m p e t i t i o n  and 
where a d e q u a t e  c o m p e t i t i o n  w a s  r e c e i v e d  
which r e s u l t e d  i n  r e a s o n a b l e  prices. 

m a n e  B u i l d i n g  C o r p o r a t i o n  and Window Supply  Co. 
protest  t h e  award of a c o n t r a c t  by t h e  Department of t h e  
Army, F o r t  S h e r i d a n ,  I l l i n o i s  under  i n v i t a t i o n  f o r  b i d s  
( I F B )  DAKF15-83-B-0026 on t h e  b a s i s  t h a t  t h e  Army exc luded  
them from b idd ing .  They a s k  t h a t  t h e  IFB be c a n c e l e d  and 
t h e  procurement  be r e a d v e r t i s e d .  For t h e  r e a s o n s  s e t  f o r t h  
b e l o w ,  w e  deny t h e  p r o t e s t .  

The IFB s o l i c i t e d  b i d s  for  t h e  replacement o f  basement 
windows i n  Fami ly  Housing Area #2 a t  F o r t  S h e r i d a n .  P r i o r  
to  t h e  schedu led  b i d  open ing  d a t e  o f  May 24 ,  b o t h  pro- 
testers, d u r i n g  t e l e p h o n e  c a l l s  t h e y  i n i t i a t e d ,  were o r a l l y  
informed by a c o n t r a c t  s p e c i a l i s t  a t  F o r t  S h e r i d a n  t h a t  t h e  
s o l i c i t a t i o n  would be amended and t h e  b i d  opening  d a t e  
ex tended  t o  June  1. The agency d i d  p r e p a r e  a proposed  
amendment, b u t  i t  w a s  n o t  r e a d y  f o r  d i s t r i b u t i o n  u n t i l  
May 24. The c o n t r a c t i n g  o f f i c e s  who had n o t  been aware o f  
t h e  proposed  amendment, reviewed i t  a t  t h a t  t i m e ,  d e t e r -  
mined t h a t  t h e  proposed changes  would have no e f f e c t  on b i d  
prices,  and d e c i d e d  n o t  t o  i s s u e  t h e  amendment b u t  i n s t c a d  
to open b i d s  a s  schedu led .  A t  t h a t  t i m e ,  t h e  c o n t r a c t i n g  
o f f i c e r  was unaware  t h a t  t h e  p r o t e s t e r s  had been informed 
t h a t  t h e  b i d  opening  would be ex tended .  The protesters,  i n  
r e l i a n c e  upon t h e  ear l ie r  oral  a d v i c e ,  d i d  n o t  submi t  b i d s  
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i n  time for t h e  opening .  
w i t h  t h e  lowest be ing  from Dole C o n s t r u c t i o n  Co. a t  
$155,702. The o t h e r  b i d s  were $159,840, $173,000 and 
$1,344,125. 

The agency r e c e i v e d  f o u r  b i d s  

The government estimate w a s  $155,950. 

The protesters s t a t e  t h a t  t h e y  r e a s o n a b l y  relied on 
the  advice of t h e  c o n t r a c t  s p e c i a l i s t  and m a i n t a i n  t h a t  
t h e y  were t h e r e f o r e  imprope r ly  p reven ted  from s u b m i t t i n g  
b ids  when t h e  b i d  open ing  date was n o t  ex tended .  Con- 
s e q u e n t l y ,  t h e y  a r g u e  t h a t  t h e  so l i c i t a t ion  shou ld  be 
c a n c e l e d  and t h e  procurement  resolicited.  

We f i n d  t h e  p r o t e s t s  to  be w i t h o u t  l ega l  merit. 
Ac t ion  o f  a n  agency which p r e c l u d e s  a p o t e n t i a l  s u p p l i e r  
from competing on a procurement  does n o t  c o n s t i t u t e  a 
compe l l ing  r e a s o n  to  c a n c e l  a s o l i c i t a t i o n  and reso l ic i t  
t h e  r e q u i r e m e n t  so l o n g  a s  adequate c o m p e t i t i o n  and 
r e a s o n a b l e  p r i c e s  are  o b t a i n e d  and there w a s  no del iberate  
or c o n s c i o u s  a t t e m p t  t o  p r e c l u d e  t h e  p o t e n t i a l  s u p p l i e r .  
See O n t a r i o  Kn i fe  Company, B-205142, Februa ry  10 ,  1982, 
82-1 CPD 125. 

Here, it is ciear t h a t  t h e r e  was no  deliberate attempt 
to  e x c l u d e  e i t h e r  o f  t h e  p r o t e s t e r s .  R a t h e r ,  t h e  record 
shows t h a t  t h e  c o n t r a c t  s p e c i a l i s t  acted i n  good f a i t h  i n  
a d v i s i n g  t h e  p r o t e s t e r s  t h a t  b id  opening  would  be 
e x t e n d e d - - c e r t a i n l y  t h a t  was t h e  i n t e n t i o n  a t  t h e  t i m e .  
The d e c i s i o n  o f  t h e  c o n t r a c t i n g  o f f i c e r ,  who d i d  n o t  know 
of t h e  a d v i c e  p rov ided  t o  t h e  protesters,  t h a t  t h e r e  was no 
need to  issue t h e  amendment when it  f i n a l l y  became a v a i l -  
able s h o r t l y  b e f o r e  t h e  schedu led  b i d  open ing  c l e a r l y  w a s  
n o t  i n t e n d e d  t o  p r e c l u d e  t h e  p r o t e s t e r s  from b i d d i n g ,  b u t  
w a s  a r e a s o n a b l e  r e s p o n s e  t o  t h e  s i t u a t i o n  i n  which he 
found h i m s e l f  . 

Moreover,  w e  must p o i n t  o u t  t h a t  t h e  s o l i c i t a t i o n  
warned b i d d e r s  t h a t  o r a l  e x p l a n a t i o n s  or i n s t r u c t i o n s  g i v e n  
b e f o r e  t h e  award of a c o n t r a c t  wou ld  n o t  be b ind ing .  Thus,  
t h e  protesters re l ied  on t h e  a d v i c e  t h e y  r e c e i v e d  a t  t h e i r  
peril. Canon USA,  Inc . ,  B-209607, May 24, 1983, 83-1 CPD 
559. 

F i n a l l y ,  s i n c e  t h e  agency  h a s  r e c e i v e d  f o u r  b i d s ,  a t  
I 

least  t w o  of w h i c h  seem t o  be r e a s o n a b l y  p r i c e d  compared to  
t h e  government estimate, w e  b e l i e v e  t h a t  t h e  agency 
o b t a i n e d  a d e q u a t e  c o m p e t i t i o n  under  t h e  s o l i c i t a t i o n .  
G r a n i t e  D i a g n o s t i c s ,  I n c . ,  B-211711, June  7 ,  1983, 83-1 CPD 
620 . 
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We n o t e  t h a t  M a n e  seems t o  c h a l l e n g e  t h e  c o n t r a c t i n g  
o f f i c e r ' s  c o n c l u s i o n  t h a t  t h e  proposed  amendment would have 
-had no e f f e c t  on t h e  bid prices. 
o f f i c e r  chose  n o t  to  i s s u e  t h e  amendment i n c o r p o r a t i n g  t h e  
changes  i n t o .  t h e  s o l i c i t a t i o n r  t h e i r  estimated cost  is 
i r r e l e v a n t  as t h e  awardee w i l l  n o t  be o b l i g a t e d  to  conform 
to t h e  changes.  

S i n c e  t h e  c o n t r a c t i n g  

The p r o t e s t s  are den ied .  

of the U n i t e d  States  

, 
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